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COMMISSION 

[17  CFR  Parts  230  and  239] 

[Release  No.  33-6121;  File  No.  S7-8001 

Exemption  of  Limiting  Offers  and 
Sales  by  Corporate  Issuers 
agency:  Securities  and  Exchange 
Commission. 

action:  Proposed  amendments  to  rules 
and  forms. 

summary:  The  Commission  is  proposing 
for  comment  a  small  issue  exemptive 
rule  under  Section  3(b)  of  the  Securities 
Act  of  1933  which  would  allow  certain 
corporate  issuers  to  offer  and  sell  up  to 
$2,000,000  per  issue  of  their  securities  to 
an  unlimited  number  of  institutional- 
type  purchasers  and  to  thirty-five  other 
purchasers.  As  proposed,  an  issuer 
making  an  offer  pursuant  to  the  rule 
would  be  required  to  furnish  certain 
prospective  investors  with  specified 
information  and  to  file  a  notice  of  sale 
after  a  sale  of  securities  pursuant  to  the 
rule  has  been  made. 

DATE:  Comments  must  be  received  on  or 
before  November  16, 1979. 

ADDRESSES:  All  communications  on  this 
matter  should  be  submitted  in  triplicate 
to  George  A.  Fitzsimmons,  Secretary, 
Securities  and  Exchange  Commission, 
500  North  Capitol  Street,  Washington, 
D.C.  20549.  Comments  should  refer  to 
File  No.  S7-800  and  will  be  available  for 
public  inspection. 

FOR  FURTHER  INFORMATION  CONTRACT: 

Paul  A.  Belvin,  Office  of  Small  Business 
Policy,  Division  of  Corporation  Finance, 
(202)  272-2644,  or  Mary  Margaret  W. 
Hammond,  (202)  272-2588,  Division  of 
Corporation  Finance,  Securities  and 
Exchange  Commission,  500  North 
Capitol  Street,  Washington,  D.C.  20549. 
SUPPLEMENTARY  INFORMATION:  The 
Securities  and  Exchange  Commission  is 
publishing  for  public  comment  Rule  242, 
Form  242,  and  a  corresponding 
amendment  to  Rule  144  (17  CFR  230.144) 
under  the  Securities  Act  of  1933  (the 
“Securities  Act”)  (15  U.S.C.  77a  et  seq., 
as  amended  by  Pub.  L.  No.  94-29  (June  4, 
1975)).  Rule  144  sets  forth  guidelines 
relating  to  the  resale  of  certain 
securities. 

If  adopted.  Rule  242  would  allow 
certain  domestic  and  Canadian 
corporate  issuers  to  offer  and  sell  up  to 
$2  million  per  issue  of  their  securities 
without  registration  to  an  unlimited 
number  of  accredited  persons,  defined 
to  include  certain  institutions  and 
persons  buying  large  dollar  amounts  of 
securities,  and  to  thirty-five  other 


purchasers  provided  such  issuers  furnish 
certain  of  these  purchasers  with 
generally  the  same  king  of  information 
specified  in  Part  I  of  Form  S-18  (17  CFR 
239.28)  to  the  extent  material  and  meet 
certain  other  conditions.  In  computing 
the  $2  million  limit  per  issue,  the  Rule 
requires  that  sales  pursuant  to  Rule  242 
be  aggregated  with  sales  pursuant  to 
Rule  240  (17  CFR  230.240)  and 
Regulation  A  (17  CFR  230.251-264)  in  the 
six  months  preceding  the  proposed  Rule 
242  issue. 

The  proposed  exemption  from 
registration  would  be  in  the  nature  of  an 
experiment.  The  Commission  would 
monitor  closely  the  use  of  Rule  242  for 
an  appropriate  period  to  determine 
whether  the  Rule  has  functioned  as  an 
effective  means  for  issuers,  particularly 
small  issuers,  to  raise  limited  amounts 
of  capital  through  unregistered  offerings 
to  the  public  consistent  with  the 
protection  of  investors.  After  such 
period,  the  Commission  would  decide 
whether  the  Rule  ought  to  be  retained 
and,  if  so,  whether  the  conditions  for  its 
availablility  ought  to  be  revised. 

This  release  contains  a  general 
discussion  of  the  background,  purpose 
and  effect  of  the  proposed  Rule  which 
will  assist  in  a  better  understanding  of 
its  provisions.  A  brief  synopsis  of  the 
major  provisions  of  the  proposed  Rule  is 
also  included. 

Background 

The  Commission  has  for  some  time 
been  examining  steps  which  might  be 
taken  to  facilitate  capital  formation  by 
small  buinesses.  In  this  regard  the 
Commission  held  public  hearings  in 
April  and  May  of  1978  for  the  purpose  of 
determining  the  extent  to  which  the 
burdens  imposed  on  small  businesses 
may  be  alleviated  consistent  with  the 
protection  of  investors.  The  hearings 
concerned  the  effects  of  the 
Commission’s  rules  on  the  ability  of 
small  businesses  to  raise  capital  and  the 
impact  on  small  businesses  of  disclosure 
requirements  under  the  federal 
securities  laws.* 

A  study  of  the  record  developed  at  the 
hearings  indicates  that  most  of  the 
problems  faced  by  small  businesses 
result  from  factors  outside  the  scope  of 
the  federal  securities  laws.  The 
witnesses  did  state,  however,  that  a 
number  of  requirements  under  the 


'  These  hearings  were  recommended  by  the 
Advisory  Committee  on  Corporate  Disclosure  to  the 
SEC.  Committee  Print  95-29.  House  Committee  on 
Interstate  and  Foreign  Commerce,  95th  Cong.,  1st 
Sees.  (1977)  at  511.  A  summary  of  the  record  of  the 
processing  is  available  for  public  inspection  at  the 
Commission's  Public  Reference  Section,  1100  L 
Street,  N.W.,  Washington,  D.C.  20549,  (202)  523- 
5360.  Refer  to  File  No.  S7-734. 


federal  securities  laws  are  not  justified 
as  applied  to  small  businesses.  In 
response  to  these  concerns  the 
Commission  has  undertaken  a  number 
of  significant  rule  and  form  amendments 
which  are  designed  to  ease  the  impact  of 
the  federal  securities  laws  on  small 
business  capital  formation  consistent  v 
with  the  protection  of  investors.*  The 
small  issue  exemptive  rule  proposed 
today  represents  another  step  in  this 
ongoing  process. 

Discussion 

The  Commission's  small  business 
hearings  were  concerned  in  part  with 
the  operation  of  the  exemptions  from 
registration  with  respect  to  small 
issuers.  Commentators  at  these  hearings 
indicated  that  the  existing  exemptive 
rules,  particularly  Rules  146  (17  CFR 
230.146)  and  240  were  not  particularly 
helpful  to  small  businesses. 

Rule  146  was  designed  io  provide 
objective  standards  upon  which  issuers 
could  rely  in  raising  capital  pursuant  to 
the  exemption  from  registration 
contained  in  section  4(2)  of  the 
Securities  Act  (15  U.S.C.  77d(2))  for 
transactions  not  involving  any  public 
offering.  However,  comment  at  the 
hearings  consistently  indicated  that  the 
provisions  of  Rule  146  presented 
compliance  problems  for  smaller  issuers 
which  result  in  an  uncertainty  as  to 
whether  the  exemption  is  available.  For 
example,  it  was  noted  that  the  Rule 
requires  issuers  to  make  a  subjective 
determination  concerning  the 
sophistication  of  each  offeree  and  each 
purchaser.® 

In  addition,  it  was  felt  that  the 
informational  requirements  of  Rule 
146(e)  created  uncertainty  by  requiring 
that  issuers  which  do  not  file  periodic 
reports  with  the  Commission  pursuant  to 
the  Securities  Exchange  Act  of  1934 
(“Exchange  Act”)  (15  U.S.C.  78a  et  seq.. 


*  A  summary  of  these  amendments  is  set  forth  in 
Securities  Act  Release  No.  6049  (April  3, 1979)  (44 
FR  21562). 

’Rule  146(d)(1)  requires  that  an  issuer  have 
reasonable  grounds  to  believe  and  shall  believe: 

(1)  Immediately  prior  to  making  any  offer,  either: 

(1)  That  the  offeree  has  such  knowledge  and 
experience  in  Tinancial  and  business  matters  that  he 
is  capable  of  evaluating  the  merits  and  risks  of  the 
prospective  investment,  or 

(ii)  That  the  offeree  is  a  person  who  is  able  to 
bear  the  economic  risks  of  investment;  and 

(2)  Immediately  prior  to  making  any  sale,  after 
making  reasonable  inquiry,  either: 

(i)  That  the  offeree  has  such  knowledge  and 
experience  in  financial  and  business  matters  that  he 
is  capable  of  evaluating  the  merits  and  risks  of  the 
prospective  investment,  or 

(ii)  That  the  offeree  and  his  offeree 
representative(8)  together  have  such  knowledge  and 
experience  in  financial  and  business  matters  that 
they  are  capable  of  evaluating  the  merits  and  risks 
of  the  prospective  investment  and  that  the  offeree  is 
able  to  bear  the  economic  risk  of  the  investment. 
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as  amended  by  Pub.  L.  94-29  (June  4, 
1975))  furnish  their  offerees  with 
substantially  the  same  information  “as 
would  be  required  to  be  included"  in  a 
registration  statement  on  specihed 
forms  or,  if  the  offering  does  not  exceed 
$1,500,000,  the  same  information  “as 
required  to  be  included"  by  Schedule  I 
of  Regulation  A.  Some  commentators 
believed  that  this  particular  formulation 
might  in  effect  compel  compliance  with 
current  staff  guidelines  and  policies 
regarding  the  interpretation  of  the  forms’ 
and  schedules’  requirements  and  that 
issuers  will  not  be  sure  of  technical 
compliance  with  the  information 
requirement  of  the  Rule.  A  similar 
concern  is  that  subsection  (e)(ii)(b)(l)  of 
Rule  146,  which  addresses  the  omissions 
of  immaterial  information,  may  be  so 
narrowly  drafted  as  to  render  likely  a 
technical  violation. 

Rule  240,  although  not  containing 
offeree  or  purchaser  sophistication 
standards  or  a  mandated  disclosure 
requirement,  was  also  criticized.  The 
commentators  felt  that  that  Rule  was  too 
restrictive  to  be  a  useful  means  of 
capital  formation  by  small  businesses 
since  (1)  it  can  only  be  utilized  to  raise 
$100,000  in  any  12-month  period  and  (2) 
it  is  available  only  if  the  issuer  has  less 
than  100  beneficial  owners  of  its 
securities.  In  addition,  the  viability  of 
Rule  240  was  further  questioned  in  view 
of  the  rule’s  prohibition  against  the 
payment  of  commissions  for  the 
solicitation  of  purchasers  of  the  issuer’s 
securities. 

Rule  242  is  intended  to  facilitate  small 
business  capital  formation  in  a  manner 
consistent  with  the  protection  of 
investors  by  addressing  the  problems 
encountered  by  those  issuers  seeking  to 
utilize  the  exemptive  provisions. 

As  proposed,  the  Rule  would  allow 
“qualified  issuers,"  defined  to  include 
certain  corporate  issuers,  to  sell  up  to 
$2,000,000  per  issue  of  their  securities  in 
any  six-month  period  to  an  unlimited 
number  of  “accredited  persons,”  defined 
as  certain  specified  institutions  and 
purchasers  of  $100,000  or  more  of 
securities  and  to  thirty-five  other 
purchasers.  If  sales  are  made  only  to 
accredited  persons,  the  Rule  does  not 
require  that  the  issuer  furnish 
information  to  them,  relying  on  the 
ability  of  such  persons  to  ask  for  and 
obtain  the  information  they  feel  is 
necessary  to  their  making  an  informed 
investment  decision.  If  sales  are  made  to 
be  accredited  and  non-accredited 
persons,  or  only  to  non-accredited 
persons,  the  Rule  requires  that  certain 
speciHed  information  is  to  be  furnished 
to  them  by  the  issuer  during  the 
transaction  and  prior  to  sale.  In 


addition,  any  information  obtained  in 
writing  by  an  accredited  person  from  the 
issuer  prior  to  the  date  of  purchase  by  a 
non-accredited  person  must  be 
furnished  to  such  non-accredited  person. 
No  general  advertising  or  solicitation 
would  be  permitted.  Securities  sold 
pursuant  to  Rule  242  are  deemed  to  have 
the  same  status  as  it  they  had  been 
acquired  in  a  transaction  pursuant  to 
section  4(2)  and  could  not  be  resold 
without  registration  or  an  exemption 
therefrom. 

A  provision  somewhat  similar  to 
provisions  in  both  Rules  146  and  240 
would  require  the  issuer  to  file  a  notice 
with  the  Commission  at  its  principal 
office  in  Washington,  D.C.  and  at  the 
appropriate  regional  office  ten  days 
aher  the  end  of  the  month  in  which  the 
initial  sale  in  reliance  on  the  Rule  is 
made.  If  additional  sales  are  made  in 
reliance  on  the  Rule,  further  notices 
which  disclose  facts  which  have 
changed  since  the  filing  of  the  original 
notice  need  only  be  filed  every  six 
months.  The  notice  form  calls  for  certain 
data  regarding  the  issuer  which  is 
necessary  for  Commission  monitoring 
and  rulemaking  purposes. 

The  Commission  believes  that  Rule 
242,  if  adopted,  would  serve  to  reduce 
the  currently  perceived  uncertainty 
regarding  the  use  of  the  exemptive 
provisions.  Specifically.  Rule  242,  by 
reference  to  Part  I  of  Form  S-18, 
specifies  the  kind  of  information  which 
must  be  furnished  during  the  course  of 
the  transaction  and  adds  a  materiality 
standard  to  that  requirement,  rather 
than  requiring  all  information  which 
would  be  required  to  be  included  in  a 
registration  statement  on,  e.g..  Form  S-1 
or  in  an  offering  circular  pursuant  to 
Regulation  A.  Also,  the  rule  does  not 
require  the  issuer  to  make  any 
subjective  determination  regarding  the 
sophistication  or  financial  condition  of 
offerees  and  purchasers.  Purchasers 
need  only  be  examined  to  determine 
whether  they  meet  the  objective  criteria 
set  forth  for  purposes  of  computing  the 
thirty-five  purchaser  limit  for  non- 
accredited  purchasers. 

Synopsis 

A  section-by-section  discussion  of  the 
proposed  Rule  follows;  however, 
attention  is  directed  to  the  proposed 
Rule  itself  for  a  complete  understanding. 

Rule  242 

Preliminary  Notes.  The  preliminary 
notes  generally  follow  those  found  in 
Rules  146  and  240  and  refer  to  other 
securities  law  considerations  which  are 
involved  in  the  use  of  Rule  242. 
Preliminary  Note  6,  in  particular, 
advises  the  user  that  the  statutory 


exemption  from  registration  which  the 
Rule  provides  relates  to  exempt  “issues” 
of  securities.  An  “issue”  is  not  defined 
either  in  Section  3(b)  of  the  Securities 
Act  or  in  the  Rule.  The  Note  provides 
guidance  to  the  user  as  to  what  factors 
the  Division  of  Corporation  Finance  has 
previously  noted  should  be  considered 
in  determining  whether  offers  and  sales 
should  be  integrated  and,  hence, 
considered  part  of  a  single  “issue." 

Definitions.  Rule  242(a)  sets  forth 
definitions  of  five  terms  used  in  the 
Rule. 

Accredited  Person.The  definition  of 
Accredited  person  is  similar  to 
provisions  found  in  state  securities 
laws,®  in  the  ALI  Federal  Securities 
Code,* and  in  proposed  legislation.®  All 
of  those  entities  included  in 
subparagraph  (i)  of  the  definition  are 
either  regulated  financial  institutions  or 
entities  advised  by  such  institutions. 


*The  uniform  Securities  Act.  as  amended  in  1958, 
provides  an  exemption  for  “any  offer  or  sale  to  a 
bank,  savings  institution,  trust  company,  insurance 
company,  investment  company  as  deffned  in  the 
Investment  Company  .Act  of  1940,  pension  or  profit- 
sharing  trust  or  other  financial  institution  or 
institutional  buyer,  or  to  a  broker-dealer,  whether 
the  purchaser  is  acting  for  itself  or  in  some  Hduciary 
capacity."  7A  U.L.A.  Business  &  Fin.  Laws  641 
(1978). 

*  ALI  Fed.  Sec.  Code  S  242(b)  and  §  275 
(September  14, 1978).  Section  242(b)  would  exempt 
offers  and  sales  to  “institutional  investors”  which  is 
defined  in  {  275  to  include: 

(a)  A  bank,  insurance  company,  or  registered 
investment  company,  a  fund,  trust  or  other  account 
with  respect  to  which  a  bank  or  insurance  company 
has  investment  discretion,  or  a  person  who  controls 
any  such  person,  except  to  the  extent  that  the 
commission  provides  other  wise  by  rule  with 
respect  to  any  such  class  of  persons  on  the  basis  of 
such  factors  as  ffnancial  sophistication,  net  worth, 
and  the  amount  of  assets  under  investment 
management,  or 

(b)  Any  other  person  of  a  class  that  the 
Commission  designates  by  rule  on  the  basis  of  such 
factors. 

‘The  “Small  Business  Investment  Incentive  Act  of 
1979,”  H.R.  3991,  9eth  Cong.,  1st  Sess.  (1979), 
proposes  to  amend  the  Securities  Act  in  a  manner 
similar  to  Rule  242  to  authorize  issuers  to  sell 
certain  securities  to  “accredited  investors"  without 
filing  a  registration  statement.  H.R.  3991  specifically 
defines  “accredited  investors"  to  include: 

(A)  A  bank,  insurance  company,  registered 
investment  company,  small  business  investment 
company  licensed  under  the  Small  Business 
Investment  Company  Act  of  1958,  or  person 
described  in  the  last  clause  of  section  3(c)(3)  of  the 
Investment  Company  Act  of  1940,  a  fund,  trust  or 
other  account  with  respect  to  which  a  bank  or 
insurance  company  exercises  investment  discretion, 
or  a  person  who  controls  or  is  controlled  by  any 
such  person,  (B)  any  person  who,  on  the  basis  of 
such  factors  as  ffnandal  sophistication,  net  worth, 
knowledge  and  experience  in  financial  and  business 
matters,  or  amount  of  assets  under  management 
qualifies  as  an  accredited  investor  under  rules  and 
regulations  which  the  Commission  shall  prescribe, 
and  (C)  any  other  person  who  does  not  qualify  as  an 
accredited  investor  under  such  rules  and  regulations 
but  who  relies  upon  the  investment  advice  of  a 
person  who  does  so  qualify.  As  used  in  this 
paragraph,  the  term  “investment  discretion"  has  the 
meaning  been  such  term  in  section  3(a)(35)  of  the 
Securities  Exchange  Act  of  1934. 
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Subparagraph  (ii)  of  the  definition 
includes  persons  who  buy  at  least 
$100,000  of  the  issuer’s  securities  sold  in 
reliance  on  the  Rule  and  pay  for  such 
securities  with  cash  or  a  cash-equivalent 
which  is  specifically  defined  to  include 
certain  obligations  to  pay  or  the 
cancellation  of  debt.  This  part  of  the 
definition  is  similar  to  Rule  146(g)(2)(d). 
Rule  146  contains  a  limit  on  the  number 
of  purchasers  identical  to  that  found  in 
paragraph  (e)  of  Rule  242.  In  calculating 
the  number  of  purchasers  for  purposes 
of  determining  whether  the  ceiling  has 
been  reached,  Rule  146(g)(2)(d)  exempts 
persons  who  buy  at  least  $150,000  of 
securities  for  cash.  Rule  242  follows  this 
provision  but  lowers  the  amount  which 
must  be  purchased  to  $100,000. 

It  should  be  noted  that  at  the  time  of 
the  sale  of  the  securities  an  issuer  must 
have  reasonable  grounds  for  believing 
that  those  purchasers  whom  it  does  not 
count  for  purposes  of  paragraph  (e)  of 
the  Rule  or  who  do  not  receive  the 
information  specified  in  paragraph  (f)  of 
the  Rule  meet  the  definition  of 
“accredited  person"  in  paragraph  (a)(1). 

The  Commission  specifically  invites 
comments  on  the  adequacy  of  this 
definition.  The  Commission  is  interested 
in  determining  (1)  whether  the  concept 
represented  by  the  definition  is 
appropriate:  (2)  whether  the  entities 
currently  specified  in  paragraph  (a)(l)(i) 
should  be  included;  (3)  whether  other 
types  of  entities  should  be  included:  and 
(4)  whether  the  inclusion  of  purchasers 
of  $100,000  of  securities  is  appropriate. 

Affiliate  and  Predecessor.  The 
definition  of  “affiliate"  in  subparagraph 
(a)(2)  of  the  Rule  is  derived  from  Rules 
146  and  240.  “Predecessor",  as  defined 
in  subparagraph  (a)(3),  is  similarly 
defined  under  Regulation  A. 

Qualified  Issuer.  Subparagraph  (a)(4) 
provides  that  the  Rule  is  available  only 
to  a  domestic  or  Canadian  corporate 
issuer.  It  is  also  not  available  to  an 
issuer  which  is  an  investment  company, 
or  which  is  engaged  or  intends  to  engage 
in  significant  oil,  gas,  or  mining 
operations.  In  view  of  the  experimental 
nature  of  the  Rule,  the  Commission 
believes  that  the  initial  limitation  on  the 
issuers  able  to  utilize  the  Rule  is 
appropriate.  The  restrictions  on  the 
issuers  eligible  to  use  the  Rule  are 
generally  consistent  with  similar 
restrictions  recently  included  in  Form  S- 
18.®  If  the  rule  is  adopted,  the 
Commission  will  review  its  use  after  an 
appropriate  period  of  time  to  determine 


•Securities  Act  Release  No.  6049  (April  3, 1979) 

(44  FR  21562).  In  addition,  the  Commission  believes 
it  is  appropriate  to  exclude  companies  engaged  in 
significant  oil  and  gas  operations  from  use  of  the 
proposed  Rule  at  this  time  because  of  the  staffs 
current  study  of  oil  and  gas  disclosure  requirements. 


whether  its  availability  should  be 
broadened. 

Securities  of  the  Issuer.  This  term  is 
defined  in  subparagraph  (a)(5)  to  include 
within  the  securities  offered  and  sold  by 
the  issuer  those  securities  issued  by 
affiliates  who  became  affiliates  in  the 
past  year  and  by  predecessors.  This 
type  of  definitional  provision  is  similar 
to  the  one  found  in  Regulation  A.  The 
purpose  of  such  a  provision  is  to  prevent 
an  issuer  from  setting  up  numerous 
corporate  entities  which  it  controls  and 
causing  each  of  these  entities  to  make 
offerings  pursuant  to  Rule  242,  thereby 
avoiding  the  dollar  ceiling  limit  on  the 
Rule.  The  Commission  specifically 
invites  comments  as  to  whether  the 
definition  is  adequate  to  prevent  abuses 
of  the  exemption  provided  by  the  Rule. 

Conditions  to  be  Met.  Rule  242(b) 
points  out  that,  in  order  for  a  qualifed 
issuer  to  have  a  valid  exemption  for 
each  issue  of  its  securities  offered  and 
sold  pursuant  to  Rule  242,  all  the 
conditions  in  the  Rule  must  be  satisfied. 
“Issue”  is  not  defined  in  Section  3(b)  or 
in  Rule  242.  Determination  of  whether 
separate  sales  of  securities  are  part  of 
the  same  issue  and  are  thus  deemed  to 
be  integrated  depends  upon  a 
consideration  of  traditional  integration 
factors  concerning  the  methods  of  sale 
and  distribution  employed  to  effect  the 
offerings  and  the  disposition  of  the 
proceeds.  In  order  to  assist  the  issuer  to 
determine  which  offers  and  sales 
constitute  parts  of  a  single  issue, 
paragraph  (b)  contains  a  safe  harbor 
from  integration.  This  safe  harbor  is 
fashioned  after  a  similar  concept 
contained  in  Rule  146(b)(1)  and  provides 
that  any  sales  of  the  issuer’s  securities 
more  than  six-months  prior  to  a  Rule  242 
offer  or  sale  and  any  offers  and  sales 
after  the  six-month  period  following  a 
Rule  242  offer  or  sale  will  not  be 
integrated  with  the  Rule  242  issue. 
However,  normal  integration  principles 
vyill  apply  to  any  such  sales  outside  the 
two  six-month  periods  if  the  issuer 
makes  an  offer  or  sale  of  securities  of 
the  same  or  similar  class,  other  than 
offers  or  sales  pursuant  to  Regulation  A, 
within  either  of  these  six-month  periods. 
Rule  146  differs  in  one  respect  from  this 
section  of  Rule  242  in  that  it  operates  in 
such  a  manner  that  the  safe  harbor  from 
integration  is  removed  even  if  offers  or 
sales  of  securities  of  a  similar  class  are 
made  pursuant  to  Regulation  A  within 
six  months  of  the  Rule  146  offering. 

The  Commission  invites  suggestions 
as  to  the  viability  of  using  other 
alternatives  to  this  safe  harbor  approach 
which  would  not  be  overly  restrictive 
but  would  retain  the  integration  concept. 
One  possible  alternative  would  be  to 


eliminate  the  proviso  regarding  sales 
within  the  six  month  periods  so  that  the 
safe  harbor  would  be  absolute.  The 
Commission  is  interested  in  receiving 
comments  on  the  effects  of  such  an 
approach  on  the  integration  concept  as  a 
whole  and  with  respect  to  the  proposed 
Rule. 

Limitation  on  Aggregate  Offering  of 
Each  Issue.  Paragraph  (c)  limits  the 
amount  of  each  issue  of  securities  sold 
pursuant  to  the  Rule  to  the  amount 
specified  in  Section  3(b)  (presently 
$2,000,000). 

Solely  for  purposes  of  calculating  this 
aggregate  dollar  limit,  an  issuer  must 
include  the  aggregate  gross  proceeds 
from  all  other  securities  sold  in  reliance 
on  any  Section  3(b)  exemption,  such  as 
sales  pursuant  to  other  Rule  242 
transactions  or  in  reliance  upon  Rule  240 
and  Regulation  A,  during  the  six-month 
period  prior  to  the  proposed  sale 
pursuant  to  the  Rule. 

The  offering  price  ceiling  calculation 
in  Rule  242  differs  from  other 
exemptions  pursuant  to  Section  3(b)  in 
that  the  ceiling  is  computed  on  a  six- 
month  rather  than  a  twelve-month  basis. 
The  Commission  invites  comments  as  to 
whether  the  ceiling  computation  should 
be  revised  to  allow  sales  of  only  up  to  $2 
million  over  a  twelve-month  period. 
Alternatively,  the  Commission  requests 
comments  as  to  whether  the  six-month 
period  for  calculating  the  $2,000,000  limit 
should  be  retained  but  a  provision  be 
added  limiting  the  number  of  non- 
accredited  purchasers  of  securities  sold 
pursuant  to  Rule  242  to  thirty-five  in  a 
twelve-month  period. 

The  Commission  further  invites 
comments  on  the  advisability  of 
exempting  employee  stock  option 
offerings  made  pursuant  to  Regulation  A 
from  this  dollar  ceiling  limit.  Also,  the 
Commission  specifically  requests 
comments  on  whether  Regulation  A 
should  be  amended  to  exclude  sales 
made  in  reliance  on  Rule  242  from  the 
calculation  of  the  aggregate  offering 
price  for  piuposes  of  that  Regulation. 

Limitation  on  Manner  of  Offering. 
Paragraph  (d)  of  the  proposed  Rule 
would  prevent  general  advertising  of 
offers  made  pursuant  to  the  Rule.  This 
provision  is  in  accordance  with  similar 
provisions  found  in  Rules  146  and  240. 
Commentators  are  referred  to  recent 
staff  interpretations  of  identical 
language  in  the  Rule  146  context 
indicating  certain  forms  of  solicitation 
which  are  not  deemed  to  be  "general 
solicitation  or  general  advertising” 
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prohibited  by  paragraph  (d)  of  the 
proposed  Rule.'' 

Limitation  on  Number  of  Purchasers. 

In  a  manner  similar  to  Rule  146(g), 
paragraph  (e)  of  Rule  242  requires  that 
the  issuer  have  reasonable  grounds  for 
believing  that  there  are  not  more  than 
thirty-five  non-accredited  pmchasers  of 
each  issue  of  its  securities  pursuant  to 
Rule  242.  The  calculation  of  the  number 
of  purchasers  follows  that  method  set 
forth  in  Rule  146(g)(2).  Accredited 
persons  are  specifically  excluded  from 
the  ceiling  by  paragraph  (e)(2)(i)(D)  of 
the  Rule. 

Furnishing  of  Information.  Paragraph 
(f)  of  the  Rule  specifies  the  informatioii 
which  must  be  given  in  writing  to  non-' 
accredited  purchasers  of  the  securities 
of  the  issuer  during  the  transaction  and 
prior  to  sale.  With  the  exception  that 
only  one  year’s  certified  financial 
statements  must  be  prepared,  the  issuer 
must  furnish  the  same  kind  of 
information  specified  in  Part  I  of  Form 
S-18  to  the  extent  material  to  an 
understanding  of  the  issuer,  its  business 
and  the  securities  being  offered.  Failure 
to  include  information  required  by  any 
other  registration  forms  or  guides,  or 
staff  interpretations  relating  to  the 
informational  requirements  in  registered 
offerings  made  pursuant  to  the 
Securities  Act  will  not  by  itself  result  in 
loss  of  the  Rule’s  availability.  Issuers 
are  reminded,  however,  of  the 
applicability  of  the  antifraud  provisions 
of  the  federal  securities  laws  and  of  the 
civil  liability  provisions  of  Section  12(2) 
of  the  Securities  Act. 

The  reference  in  the  proposed  rule  to 
the  furnishing  of  the  same  kind  of 
information  specified  in  Part  1  of  Form 
S-18  to  the  extent  material  is  intended 
to  provide  a  guideline  to  issuers  while  at 
the  same  time  alleviating  concerns 
regarding  a  technical  violation  of 
Section  5  of  the  Securities  Act  (15  U.S.C. 
77e)  for  the  omission  of  information 
called  for  by  Form  S-18  or  staff 
interpretations  when  such  information  is 
not  material  to  the  particular  issuer  and 
offering  involved.  The  Commission 
specifically  invites  comments  as  to 
whether  this  approach  provides  greater* 
certainty  as  to  the  availability  of  the 
exemption  than  corresonding  provisions 
in  Rule  146  or  whether  it  would  be 
preferable  to  use  the  phrase  “to  the 
extent  applicable’’ Tather  than  "to  the 
extent  material". 

If  accredited  persons  are  involved  in 
the  same  transaction  they  too  must 
receive  this  written  information  and, 


’See,  e.g..  Letter  re:  A.  A.  Ajax  Company  Qanuary 
15. 1979):  Letter  to  Arthur  M.  ^rden,  Squire 
(October  6, 1978):  Letter  to  Mr.  Barry  GeUer  (January 
25. 1978):  Letter  re:  ENI  Corporation  (December  3, 
1975). 


further,  if  accredited  persons  receive 
other  information  fi*om  the  issuer  in 
addition  to  that  specified  in  paragraph 
(f),  non-accredited  persons  involved  in 
the  same  transaction  must  be  furnished 
such  additional  information. 

If  the  issuer  files  reports  pursuant  to 
Sections  13  or  15(d)  of  the  Exchange  Act, 
the  informational  requirements  of  the 
Rule  may  be  satisfied  by  furnishing 
purchasers  with  the  issuer’s  most  recent 
annual  report  on  Form  10-K,  definitive 
proxy  statement,  and  any  other  reports 
filed  since  the  filing  of  the  Form  1()-K. 
except  that  the  information  required  by 
Items  1,  2,  and  3  of  Part  I  of  Form  S-18,  if 
applicable,  should  also  be  provided. 
These  items  deal  with  specific 
information  about  the  offering  and  the 
use  of  proceeds. 

The  informational  requirement 
specifies  providing  the  same  kind  of 
information  required  in  Part  I  of  Form  S- 
18,  with  one  difference.  In  Form  S-18, 
certified  financial  statements  for  the  two 
most  recent  fiscal  years  prepared  in 
accordance  with  generally  accepted 
accounting  principles  and  practices  must 
be  furnished.  However,  for  purposes  of 
Rule  242,  only  financial  statements  for 
the  most  recent  fiscal  year  must  be 
certified.  Although  less  than  that 
imposed  by  registration  pursuant  to 
Form  S-18  this  requirement  is  greater 
than  that  found  in  Regulation  A. 'The 
Commission  invites  comments  as  to  the 
appropriateness  of  the  narrative 
informational  requirements  and  the 
requirement  as  to  one  year  certified 
financial  statements  in  the  context  of  a 
Rule  242  offering. 

It  should  be  noted  that  in  addition  to 
the  narrative  and  financial  information 
required  to  be  disclosed  to  investors 
pursuant  to  the  proposed  Rule, 
subparagraph  (f)(3)  requires  that  an 
issuer  give  prospective  investors  an 
opportunity  to  ask  questions  and  receive 
answers  fi^m  the  issuer.  This  provision 
is  similar  to  that  included  in  Rule 
146(e)(2). 

Unlike  the  requirements  of  Regulation 
A,  Rule  242,  as  proposed,  involves  no 
staff  review  of  any  information  circular 
or  other  material  used  by  the  issuer  in 
conducting  the  offering.  The  proposed 
Rule  also  does  not  require  that  such 
information  be  place  on  file  with  the 
Commission.  The  Commission 
specifically  requests  comments  as  to 
whether  undue  burdens  would  be 
imposed  on  issuers  if  Rule  242  were  to 
require  that  the  information  called  for 
by  paragraph  (f)(1)  which  is  furnished  to 

’Schedule  I  to  Regulation  A  requires  certified 
financial  statements  for  one  year  only  if  the  issuer  is 
required  to  file  such  statements  with  the 
Commission. 


non-accredited  persons,  and  to 
accredited  persons  involved  in  the  same 
transaction,  be  filed  with  the 
Commission  after  the  completion  of  the 
offering  for  the  purpose  of  monitoring 
the  quality  of  the  disclosure  being  made 
in  Rule  242  offerings. 

Limitation  on  Resale.  Paragraph  (g)  of 
the  Rule  indicates  that  resales  of 
securities  purchased  pursuant  to  the 
Rule  would  have  to  be  made  pursuant  to 
an  effective  registration  statement  or 
pursuant  to  a  valid  exemption  from 
registration.  In  this  regard,  the 
Commission  is  also  proposing  to  include 
Rule  242  securities  within  the  definition 
of  “restricted  securities"  in  Rule  144  so 
that  resales  may  take  place  pursuant  to 
the  provisions  of  that  rule. 

Filing  of  Notice  of  Sales.  An 
important  purpose  of  the  notice 
requirement  in  paragraph  (h)  is  to  collect 
empirical  data  which  will  provide  a 
basis  for  further  action  by  the 
Commission  either  in  terms  of  amending 
existing  rules  and  regulations  or 
proposing  new  ones.  The  Form  is 
designed  to  enable  an  issuer  to  respond 
to  most  questions  by  circling  the 
appropriate  range  category.  It  is 
contemplated  that  a  response  to  Item  III 
D,  which  requires  a  brief  description  of 
the  issuer’s  business,  would  consist  only 
of  two  or  three  sentences. 

The  Commission  is  interested  in 
receiving  comments  as  to  whether  the 
information  required  by  the  proposed 
form  would  be  unduly  burdensome  to 
small  issuers  and  whether  any  further 
data  or  different  types  of  data  ought  to 
be  requested  by  the  Form. 

Ten  days  after  the  end  of  the  month  in 
which  the  initial  sale  of  an  ofiering 
pursuant  to  Rule  242  occurs,  three  copies 
of  a  notice  must  be  filed  or  the 
exemption  provided  by  the  Rule  is  lost. 
However,  issuers  shoiild  note  that 
subsequent  notices  need  only  report 
information  in  response  to  Part  IV  of  the 
Form  and  any  material  changes  in 
answers  previously  made  to  Parts  I-III. 
These  subsequent  notices  are  only 
required  to  be  filed  every  six  months  if 
additional  sales  in  reliance  on  the  rule 
are  made. 

The  proposed  Rule  requires  that  Form 
242  be  initially  filed  ten  days  after  the 
end  of  the  month  in  which  the  first  sale 
pursuant  to  the  Rule  is  made.  The 
Conunission  requests  comments  on 
alternative  timing  requirements  such  as 
requiring  that  the  Form  be  filed  at  the 
time  of  the  first  sale,  similarly  to  Rule 
146(i),  or  ten  days  after  such  sale. 

Advance  Notice.  The  Commission 
invites  comment  as  to  whether  Forms 
146  and  240  should  be  amended 
consistent  with  proposed  Form  242. 
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Amendment  to  Rule  144 

Rule  242  provides  that  no  resales  of 
securities  of  the  issuer  may  be  made 
pursuant  to  its  terms.  A  similar 
provision  is  found  in  Rules  146  and  240. 
Resales  of  securities  originally  sold 
pursuant  to  these  Rules  are  provided  for 
by  Rule  144.  Accordingly,  the 
Commission  is  proposing  a 
corresponding  amendment  to  Rule  144  to 
allow  resales  of  securities  originally 
sold  pursuant  to  Rule  242  under  Rule 
144.  The  amendment  would  include  Rule 
242  securities  within  the  definition  of 
"restricted  securities”  in  Rule  144(a)(3). 

Operation  of  Proposals 

The  Commission  is  mindful  of  the  cost 
to  registrants  and  others  of  its  proposal 
and  recognizes  its  responsibilities  to 
weigh  with  care  the  costs  and  benefits 
which  result  from  its  rules.  Accordingly, 
the  Commission  specifically  invites 
comments  on  the  costs  to  registrants 
and  others  of  the  adoption  of  the 
proposal  published  herein. 

Text  of  Proposed  Rules 

PART  2320<-GENERAL  RULES  AND 
REGULATIONS  SECURITIES  ACT  OF 
1933 

17  CFR  Chapter  II  is  propsoed  to  be 
amended  as  follows: 

1.  By  amending  paragraph  (a)(3)  of 
§  230.144  to  read  as  follows: 

§  230.144  Persons  deemed  not  to  be 
engaged  in  a  distribution  and  therefore  not 
underwriters. 

«  «  *  *  * 

(a)  *  *  * 

(3)  The  term  “restricted  securities” 
means  securities  acquired  directly  or 
indirectly  from  the  issuer  thereof,  or 
from  an  affiliate  of  the  issuer,  in  a 
transaction  or  chain  of  transactions  not 
involving  any  public  offering  or  from  the 
issuer  in  a  transaction  in  reliance  on 
Rule  240  or  Rule  242  under  the  Act  or 
which  were  issued  by  an  issuer  in  a 
tranaction  in  reliance  on  Rule  240  or 
Rule  242  and  were  acquired  in  the 
transaction  or  chain  of  transactions  not 
involving  any  public  offering. 

★  *  *  *  * 

2.  By  adding  §  240.242  to  read  as 
follows: 

§  230.242  Exemption  of  limited  offers  and 
sales  by  qualified  issuers. 

Preliminary  Notes 

1.  Rule  242  relates  to  transactions 
exempted  from  section  5  of  the  Act  under 
section  3(b)  of  the  Securities  Act  of  1933  (the 
"Act")  (15  U.S.C.  77a  et  seq.,  as  amended  by 
Pub.  L.  No.  94-29  (June  4, 1975)).  It  does  not 
provide  an  exemption  from  the  anti-fraud 
provisions  of  the  federal  securities  laws  or 


from  the  civil  liability  provisions  of  section 
12(2)  of  the  Act  or  other  provisions  of  the 
federal  securities  laws. 

2.  Nothing  in  this  rule  obviates  the  need  for 
compliance  with  any  applicable  state  law 
relating  to  the  offer  and  sale  of  securities. 

3.  Reliance  on  this  rule  does  not  act  as  an 
election;  the  issuer  can  also  claim  the 
availability  of  any  other  applicable 
exemption. 

4.  This  rule  is  available  only  to  the  issuer  of 
the  securities  and  is  not  available  to  affiliates 
or  other  persons  for  resales  of  the  issuer’s 
securities.  Tlie  rule  provides  an  exemption 
only  for  the  transactions  in  which  the 
securities  are  offered  or  sold  by  the  issuer, 
not  for  the  securities  themselves.  The 
securities  acquired  in  a  transaction  effected 
in  reliance  on  the  rule  are  unregistered 
securities  and  are  deemed  to  have  the  same 
status  as  if  they  were  acquired  in  a 
transaction  pursuant  to  section  4(2)  of  the 
Act. 

5.  In  view  of  the  objectives  of  the  rule  and 
the  purposes  and  policies  underlying  the  Act, 
the  rule  is  not  available  to  any  issuer  with 
respect  to  any  transactions  which,  although 
in  technical  compliance  with  the  rule,  are 
part  of  a  plan  or  scheme  to  evade  the 
registration  provisions  of  the  Act.  In  such 
cases  registration  pursuant  to  the  Act  is 
required. 

6.  Section  5  of  the  Act  requires  that  all 
securities  offered  by  the  use  of  mails  or  other 
channels  of  interstate  commerce  be 
registered  with  the  Commission.  Congress, 
however,  provided  certain  exemptions  from 
the  registration  provisions  in  section  3(a)  of 
the  Act  and  in  section  3(b)  allowed  the 
Commission  to  exempt  other  securities  if  it 
finds  that  registration  is  not  necessary  in  the 
public  interest  and  for  the  protection  of 
investors  by  reason  of  the  small  amount 
involved  or  the  limited  character  of  the  public 
offering.  Rule  242  is  promulgated  under 
section  3(b)  and  is  designed  to  help  certain 
corporate  issuers  raise  limited  amounts  of 
capital  from  the  public  by  providing  objective 
requirements  which  are  less  burdensome 
than  those  found  in  other  exemptions  from 
registration  under  different  sections  of  the 
Act. 

In  order  to  obtain  the  protection  of  the  rule, 
all  sales  which  are  part  of  the  same  issue 
must  meet  all  of  the  conditions  of  the  rule. 
The  issuer  claiming  the  availability  of  the 
rule  has  the  burden  of  establishing,  in  an 
appropriate  forum,  that  it  has  satisfied  all  of 
the  conditions.  Broadly  speaking,  the 
conditions  of  the  rule  relate  to  limitations  on 
the  manner  and  amount  of  the  issue,  the 
furnishing  of  information,  the  number  of 
purchasers,  and  the  filing  of  notice  of  sales. 

The  term  “issue"  is  not  defined  in  section 
3(b)  or  in  the  rule.  The  determination  as  to 
whether  separate  sales  of  securities  are  part 
of  the  same  issue  (i.e.,  are  deemed  to  be 
“integrated")  depends  on  the  particular  facts 
and  circumstances.  The  following  factors 
should  be  considered  in  determining  whether 
separate  sales  are  part  of  the  same  issue  for 
purposes  of  section  3(b)  and  Rule  242: 

(a)  Whether  the  sales  arc  part  of  a  single 
plan  of  financing; 

(b)  Whether  the  sales  involve  issuance  of 
the  same  class  of  security; 


(c)  Whether  the  sales  have  been  made  at  or 
about  the  same  time; 

(d)  Whether  the  same  type  of  consideration 
is  received;  and 

(e)  Whether  the  sales  are  made  for  the 
same  general  purpose. 

These  same  factors  are  applicable  to  a 
determination  of  whether  ofrers  and  sales 
should  be  integrated  for  purposes  of  the 
exemption  under  Section  4(2)  of  the  Act.  See 
Securities  Act  Release  No  4552  (November  6, 
1962)  (27  FR  11316). 

The  text  of  the  rule  follows; 

(a)  Definitions.  For  purposes  of  this 
rule  only,  the  following  definitions  will 
apply. 

(1)  Accredited  Person.  The  term 
“accredited  person”  shall  include  any 
person  which  the  issuer  and  any  person 
acting  on  its  behalf  have  reasonable 
grounds  to  believe  and  believe,  after 
making  reasonable  inquiry,  comes 
within  any  of  the  following  categories  at 
the  time  of  the  sale  of  the  securities  of 
the  issuer  pursuant  to  this  rule: 

(1)  Any  bank  as  defined  in  section 
3(a)(2)  of  the  Act  whether  acting  in  its 
individual  or  fiduciary  capacity: 
insurance  company  as  defined  in  section 
2(13)  of  the  Act;  employee  benefit  plan, 
including  an  Individual  Retirement 
Account,  which  is  subject  to  the 
provisions  of  the  Employee  Retirement 
Income  Security  Act  of  1974  if  the 
investment  decision  is  made  by  a  plan 
fiduciary,  as  defined  in  section  3(21)  of 
such  Act,  which  is  either  a  bank, 
insurance  company  or  registered 
investment  adviser:  investment 
company  registered  under  the 
Investment  Company  Act  of  1940;  Small 
Business  Investment  Company  or 
Mnority  Enterprise  Small  Business 
Investment  Company  licensed  by  the 
U.S.  Small  Business  Administration;  and 

(ii)  Any  person  who  purchases 
$100,000  or  more  of  securities  of  the 
issuer  sold  pursuant  to  this  rule  for  (A) 
cash,  or  (B)  an  obligation  to  pay  which 
provides  for  full  recourse  against  the 
purchaser  of  the  securities  and  for 
discharge  of  the  obligation  within  60 
days  of  the  first  issuance  of  the 
securities,  or  (C)  the  cancellation  of  any 
indebtedness  owed  by  the  issuer  to  the  ' 
purchaser. 

(2)  Affiliate.  The  term  "affiliate”  of  a 
person  means  a  person  that  directly  or 
indirectly,  through  one  or  more 
intermediaries,  controls  or  is  controlled 
by,  or  is  under  common  cmitrol  with 
such  person. 

(3)  Predecessor.  A  “predecessor”  of 
an  issuer  is  (i)  a  person  the  major 
portion  of  whose  assets  have  been 
acquired  directly  or  indirectly  by  the 
issuer,  or  (ii)  a  person  from  which  the 
issuer  acquired  directly  or  indirectly  the 
major  portion  of  its  assets. 
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(4)  Qualified  Issuer.  The  term 
“qualified  issuer”  includes  any 
corporation  which  is  incoprorated  under 
the  laws  of  the  United  States  or  Canada 
or  any  State  or  Province  thereof,  and 
has  or  proposes  to  have  its  principal 
business  operations  in  the  United  States, 
if  a  domestic  corporation,  or  Canada  or 
the  United  States  if  a  Canadian 
corporation,  and  which: 

(i)  Is  not  an  investment  company; 

(ii)  Does  not  engage  or  intend  to 
engage  in  oil  and  gas  related  operations 
which  exceed  the  criteria  for  exemption 
specified  in  §  210.3-18(k)  of  Regulation 
S-X; 

(iii)  Does  not  engage  or  intend  to 
engage  in  significant  mining  operations. 

Note. — For  purposes  of  this  rule,  the 
criteria  for  exemption  specified  in  §  210.3- 
18[k)  of  Regualtion  S-X  for  oil  and  gas 
operations  shall  be  considered  by  analogy  as 
an  appropriate  test  for  determining  the 
significance  of  mining  operations. 

(iv)  Is  not  a  majority  owned 
subsidiary  of  an  issuer  which  does  not 
meet  the  qualifications  for  use  of  this 
rule  as  specified  herein. 

(5)  Securities  of  the  Issuer.  The  term 
"securities  of  the  issuer”  shall  include: 

(i)  All  securities  issued  by  a  qualified 
issuer; 

(ii)  All  securities  issued  by  any 
predecessor  of  a  qualified  issuer;  and 

(iii)  All  securities  issued  by  any 
affiliate  of  a  qualified  issuer  which  was 
organized  or  became  such  an  affiliate 
within  the  past  twelve  months. 

(b)  Conditions  to  be  Met.  All  sales 
which  are  part  of  the  same  issue  of 
securities  offered  or  sold  by  a  qualified 
issuer  in  compliance  with  all  the 
conditions  in  paragraphs  (c)  through  (h) 
of  this  rule  shall  be  exempt  from 
registration  under  section  5  of  the  Act 
pursuant  to  section  3(b)  of  the  Act.  For 
purposes'of  identifying  a  single  issue, 
sales  of  securities  occurring  more  than 
six  months  prior  to  the  commencement 
of  an  issue  of  securities  pursuant  to  this 
rule  and  sales  of  securities  and  offers  in 
connection  therewith  occurring  at  any 
time  after  six  months  from  the 
completion  date  of  the  issue  pursuant  to 
this  rule,  shall  not  be  considered  part  of 
the  same  issue  so  long  as  there  are 
during  neither  of  said  six-month  periods 
any  offers  or  sales  of  securities  by  or  for 
the  issuer  of  he  same  or  similar  class  as 
those  offered  or  sold  pursuant  to  this 
rule:  Provided,  however,  That  offers  or 
sales  of  securities  pursuant  to  the 
exemption  from  registration  provided  by 
Regulation  A  shall  not  result  in  loss  of 
the  safe  harbor  described  herein. 

Note. — In  the  event  that  securities  of  the 
same  or  similar  class  as  those  offered 
pursuant  to  this  rule  are  offered  or  sold,  other 


than  pursuant  to  a  Regulation  A  exemption, 
less  than  six  months  prior  to  or  subsequent  to 
any  offer  or  sale  piusuant  to  this  rule,  see 
Preliminary  Note  6  hereof  as  to  which  offers 
or  sales  may  be  deemed  to  be  part  of  the 
same  issue. 

(c)  Limitation  on  Aggregate  Offering 
Price  of  Each  Issue.  The  aggregate 
offering  price  of  each  issue  by  a 
qualified  issuer  shall  not  exceed  the 
amount  allowed  under  section  3(b)  of 
the  Act,  less  the  aggregate  gross 
proceeds  from  all  securities  sold 
pursuant  to  any  section  3(b)  exemption 
within  six  months  prior  to  the 
commencement  of  the  issue  pursuant  to 
this  rule. 

Note  1. — ^The  calculation  of  the  aggregate 
offering  price  may  be  illustrated  as  follows:  If 
an  issuer  sold  $500,000  of  its  securities  on 
June  1, 1979  in  reliance  on  this  rule,  $50,000 
on  September  1, 1979  pursuant  to  Rule  240, 
and  an  additional  $200,000  on  October  1, 1979 
pursuant  to  Regulation  A  the  issuer  would  be 
permitted  to  sell  only  $1,250,000  more  until 
December  1, 1979,  since  until  that  date  the 
issuer  must  count  all  three  prior  sales  toward 
the  present  section  3(b]  $2,000,000  limit. 
Mowever,  if  the  issuer  made  its  fourth  sale 
under  this  rule  on  December  1, 1979,  the 
issuer  could  sell  $1,750,000  of  its  securities, 
since  the  June  1, 1979  sale  would  not  be 
within  the  preceding  six  months. 

Note  2. — The  calculation  of  the  aggregate 
offering  price  includes  all  consideration 
received  for  the  issuance  of  securities  of  the 
issuer,  including  cash,  services,  property, 
notes,  cancellation  of  debt,  or  other 
consideration. 

(d)  Limitation  on  Manner  of  Offering. 
Neither  the  issuer  nor  any  person  acting 
on  its  behalf  shall  offer  or  sell  securities 
pursuant  to  this  rule  by  means  of  any 
form  of  general  solicitation  or  general 
advertising,  including  but  not  limited  to, 
any  advertisement,  article,  notice  or 
other  communication  published  in  any 
newspaper,  magazine  or  similar  medium 
or  broadcast  over  the  television  or  radio. 

(e)  Limitation  on  Number  of 
Purchasers.  (1)  The  issuer  shall  have 
reasonable  grounds  to  believe,  and  after 
making  reasonable  inquiry,  shall 
believe,  that  there  are  no  more  than 
thirty-five  purchasers  of  each  issue  of 
the  securities  of  the  issuer  from  the 
issuer  pursuant  to  this  rule. 

Note. — See  paragraph  (b)  of  this  rule  and 
Preliminary  Note  6  as  to  what  may  or  may 
not  constitute  an  issue  pursuant  to  this  rule. 

(2)  For  purposes  of  computing  the 
number  of  purchasers  for  paragraph  (e) 
only: 

(i)  The  following  purchasers  shall  be 
excluded: 

(A)  Any  relative,  spouse,  or  relative  of 
the  spouse  of  a  purchaser  who  has  the 
same  home  as  the  purchaser; 

(B)  Any  trust  or  estate  in  which  a 
purchaser  or  any  of  the  persons  related 


to  him  as  specified  in  paragraph  (e)(2) 

(A)  or  (C)  of  this  section  collectively 
have  100  percent  of  the  beneficial 
interest  (excluding  contingent  interests); 

(C)  Any  corporation  or  other 
organization  of  which  a  purchaser  or 
any  of  the  persons  related  to  him  as 
specified  in  paragraph  (e)(2)(i)  (A)  or  (B) 
of  this  section  collectively  are  the 
beneficial  owners  of  all  the  equity 
securities  (excluding  directors’ 
qualifying  shares)  or  equity  interests; 
and 

(D)  Any  accredited  person  as  defined 
in  paragraph  (a)(1)  of  this  section. 

Note. — ^The  issuer  has  to  satisfy  all  the 
other  provisions  of  the  rule  with  respect  to  all 
purchasers  whether  or  not  they  are  included 
in  computing  the  niunber  of  purchasers  under 
this  paragraph. 

(3)  There  shall  be  coimted  as  one 
purchaser  any  corporation  or  other 
organization,  except  that  if  such  entity 
was  organized  for  the  specific  purpose 
of  acquiring  the  securities  offered,  each 
beneficial  owner  of  equity  interests  or 
equity  securities  in  such  entity  shall 
count  as  a  separate  purchaser  for  all 
provisions  of  this  rule. 

(f)  Furnishing  of  Information.  (1)  If  the 
issuer  sells  securities  pursuant  to  this 
rule  only  to  accredited  persons,  the  rule 
does  not  specify  what  information  must 
be  furnished  to  such  persons.  In  any 
transaction  involving  only  non- 
accredited  persons,  or  both  accredited 
and  non-accredited  persons,  the  issuer 
shall  furnish  the  following  information 
to  all  purchasers  in  writing  during  the 
course  of  such  transaction  and  prior  to 
sale: 

(i)  The  same  kind  of  information  as 
that  specified  in  Part  I  of  Form  S-18,  to 
the  extent  material  to  an  understanding 
of  the  issuer,  its  business,  and  the 
securities  being  offered;  Provided 
however.  That  only  the  financial 
statements  for  the  issuer’s  most  recent 
fiscal  year  must  be  certified  by  an 
independent  public  accountant  or  a 
certified  public  accountant. 

(ii)  Such  further  material  information, 
if  any,  as  may  be  necessary  to  make  the 
required  information,  in  the  light  of  the 
circumstances  under  which  it  is 
furnished,  not  misleading. 

(iii)  An  issuer  that  is  subject  to  the 
reporting  requirements  of  section  13  or 
15(d)  of  the  Securities  Exchange  Act  of 
1934  may  satisfy  the  informational 
requirements  of  paragraph  (f)(l)(i)  of 
this  section  by  furnishing  purchasers 
with  the  information  contained  in  its 
most  recent  annual  report,  definitive 
proxy  statement,  and  any  other  reports 
or  documents  required  to  be  filed  by  the 
issuer  pursuant  to  section  13(a)  or  15(d) 
of  the  Securities  Exchange  Act  since  the 
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filing  of  such  annual  report,  except  that 
the  information  required  by  items  1,  2 
and  3  of  Part  1  of  Form  S-18,  if 
applicable,  should  also  be  provided. 

(2)  The  issuer  shall  also  make 
available  to  each  offeree,  during  the 
course  of  the  transaction  and  prior  to 
sale,  the  opportunity  to  ask  questions  of, 
and  receive  answers  from,  the  issuer  or 
any  person  acting  on  its  behalf 
concerning  the  terms  and  conditions  of 
the  offering  and  to  obtain  any  additional 
information,  to  the  extent  the  issuer 
possesses  such  information  or  can 
acquire  it  without  unreasonable  effort  or 
expense,  necessary  to  verify  the 
accuracy  of  the  information  obtained 
pursuant  to  paragraph  (f)(l]  of  this 
section. 

(3)  The  issuer  shall  also  make 
available  to  each  non-accredited  person 
any  written  information  obtained  from 
the  issuer  by  any  accredited  person 
prior  to  the  date  of  purchase  by  such 
non-accredited  person. 

(g)  Limitation  on  Resale.  In 
determining  the  availability  of  an 
exemption  from  registration  for  resale  of 
securities  acquired  in  a  transaction 
effected  in  reliance  on  this  rule,  such 
securities  shall  be  deemed  to  have  the 
same  status  as  if  they  had  been  acquired 
in  a  transaction  pursuant  to  section  4(2) 
of  the  Act  and  cannot  be  resold  without 
registration  under  the  Act  or  exemption 
therefrom.  The  issuer  shall  exercise 
reasonable  care  to  assure  that  the 
purchasers  of  the  securities  are  not 
underwriters  within  the  meaning  of 
section  2(11)  of  the  Act.  which 
reasonable  care  shall  include,  but  not 
necessarily  be  limited  to: 

(1)  Making  reasonable  inquiry  to 
determine  if  the  purchaser  is  acquiring 
the  securities  for  his  own  account  or  on 
behalf  of  other  persons; 

(2)  Informing  the  purchaser  of  the 
restrictions  on  resale;  and 

(3)  Placing  a  legend  on  the  certificate 
or  other  document  evidencing  the 
securities  stating  that  the  securities  have 
not  been  registered  under  the  Act  and 
setting  forth  or  referring  to  the 
restrictions  on  transferability  and  sale 
of  the  securities. 

(h)  Filing  of  Notice  of  Sales.  Within 
ten  days  after  the  end  of  the  month  in 
which  the  initial  sale  in  reliance  on  this 
rule  is  made,  the  issuer  shall  file  with 
the  Commission  at  its  principal  office  in 
Washington,  D.C.  two  copies  of  a  notice 
on  Form  242  which  shall  be  signed  by  a 
duly  authorized  officer  of  the  issuer.  At 
the  same  time,  a  third  copy  of  such 
notice  shall  be  filed  at  the  Commission's 
Regional  Office  for  the  region  in  which 
the  issuer's  principal  business 
operations  are  conducted  or  proposed  to 
be  conducted  in  the  United  States.  The 


copy  of  such  notice  with  respect  to  an 
issuer  having  or  proposing  to  have  its 
principal  business  operations  outside 
the  United  States  shall  be  filed  with  the 
Regional  Office  for  the  region  in  which 
the  offering  is  primarily  conducted  or 
proposed  to  be  conducted.  After  such 
original  notice  has  been  filed, 
subsequent  notices  need  only  be  filed 
every  six  months  if  additional  sales  in 
reliance  on  the  rule  are  made.  Such 
notices  need  only  report  the  information 
required  by  Part  IV  and  any  material 
change  in  the  facts  from  those  set  forth 
in  Parts  I-III  of  the  original  notice. 

PART  239— FORMS  PRESCRIBED 
UNDER  THE  SECURITIES  ACT  OF  1933 

3.  By  adding  §  2S9.242  as  follows: 

§  239.242  Form  242,  notice  of  sales  of 
securities  pursuant  to  §  230.242  of  this 
chapter. 

Three  copies  of  this  form  shall  be  filed 
with  the  Commission  not  more  than  10 
days  after  the  end  of  the  month  in  which 
the  first  sale  is  made  in  reliance  upon 
Rule  242  (§  230.242  of  this  chapter). 

Every  six  months  after  this  initial  filing, 
another  notice  shall  be  filed,  if  any 
further  sales  in  reliance  on  the  rule  have 
been  made,  which  need  only  report  the 
issuer’s  name  and  information  in 
response  to  Part  IV  and  any  material 
changes  in  Parts  I-III  from  the  facts 
previously  reported. 

Securities  and  Exchange  Commission. 
Washington.  D.C.  20519. 

Form  242. — Notice  of  Sales  of  Securities 
Pursuant  to  Rule  242 

Instructions:  Two  copies  of  this  notice  are 
to  be  filed  with  the  Commission  at  its 
principal  office  in  Washington.  D.C.  not  more 
than  10  days  after  the  end  of  the  month  in 
which  the  first  sale  is  made  in  reliance  on  the 
rule.  At  the  same  time,  a  third  copy  of  such 
notice,  shall  be  filed  at  the  Commission's 
Regional  Office  for  the  region  in  which  the 
issuer's  principal  business  operations  are 
conducted  or  proposed  to  be  conducted  in  the 
United  States.  The  copy  of  such  notice  with 
respect  to  an  issuer  having  or  proposing  to 
have  its  principal  business  operations  outside 
the  United  States  shall  be  filed  with  the 
Regional  Office  for  the  region  in  which  the 
offering  is  primarily  conducted  or  proposed  to 
be  conducted.  Every  six  months  after  this 
initial  filing,  copies  of  another  notice  shall  so 
be  filed,  if  any  further  sales  in  reliance  on  the 
rule  have  been  made,  which  need  only  report 
the  issuer's  name  and  information  in 
response  to  Part  I\f  and  any  material  changes 
in  Parts  I-III  from  the  facts  previously 
reported. 

Issuer's  Name,  Address  and  Telephone 
Number  (including  area  code) 


Instructions:  Please  circle  or  check  the 
appropriate  response  or  fill  in  the  blanks.  Do 
not  leave  any  answrers  blank.  If  your  answer 
to  the  question  is  “none."  so  state. 


7.  Basic  Identification  of  Issuer 

A.  Does  the  issuer  have  an  SEC  file  number? 

1.  No - 2.  Yes - If  yes.  what  is  it? - 

B.  What  is  the  issuer's  IRS  employer 

identification  number? 

C.  Has  the  issuer  been  assigned  a  CUSIP 

number  for  its  securities? 

1.  No - 2.  Yes - If  yes,  what  are  the 

first  6  digits? - 

D.  What  exchange  or  market,  if  any,  are  the 

issuer's  securities  traded  on? 

1.  NYSE - 2.  AMEX - 3.  NASDAQ 

- 4.  Other.  If  other,  specify - 

E.  What  is  the  issuer's  Standard  Industrial 

Classification  (SIC)  at  the  3  or  4  digit 
level? - 

II.  Stotistico!  Information  About  the  Issuer 

A.  What  were  the  issuer's  gross  revenues  at 

the  end  of  its  latest  fiscal  year? 

1.  Less  than  $500,000 

2.  $500.001-$1, 000,000 

3.  $1,000, 001-$3.000,0(K) 

4.  $3.000.001-$5.000.000 

5.  $5,000.001-$10, 000,000 

6.  $10.000.001-$25,000.000 

7.  $25,000, ooi-$ioo.ooo.ooa 

8.  Over  $100,000,000 

B.  What  were  the  issuer's  total  consolidated 

assets  as  of  the  end  of  its  latest  fiscal 
year? 

1.  Less  than  $50,000 

2.  $50,000-$250.000 

3.  $250,001-$500.000 

4.  $500,001-$1.000,00a 

5.  $1.000,001-$3.000.000 

6.  $3,000,001-$5, 000,000 

7.  $5.000,001-$10.000.000 

8.  Over  $10,000,000 

C.  Did  the  issuer  have  any  net  income  at  the 

end  of  its  lates  fiscal  year?  I,  Yes - 2. 

No. - 

If  yes.  circle  one: . 

1.  Less  than  $50,000 

2.  $50,000-$250.000 

3.  $250,001-$500.000 

4.  $500,001-$!  ,000.000 

5.  $1,000,001-$3.000.000 

6.  $3,000,001-$5.000.000 

7.  $5.000.001-$10.000.000 

8.  Over  $10,000,000 

D.  What  was  the  issuer's  shareholders'  equity 

at  the  end  of  its  latest  fiscal  year? 

1.  Less  than  $25,000 

2.  $25,000-$125,000 

3.  $125.001-$250,000 

4.  $250.001-$500,000 

5.  $500,001-$1,000.000 

6.  $1.000.001-$3.000.000 

7.  $3,000.001 -$5,000,000 

8.  $5.000,001-$10.000.000 

9.  Over  $10,000,000 

E.  How  many  shareholders  did  the  issuer 

have  at  the  end  of  its  latest  fiscal  year? 

1. 1-10 
2. 11-25 

3.  26-50 

4.  51-100 
5. 101-200 

6.  201-400 

7.  401-500 

8.  Over  500 
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F.  How  many  shares  were  held  by  public 

shareholders  at  the  end  of  the  issuer's 
latest  Hscal  year? 

1.  Less  than  500,000 

2.  500,001-1,500,000 
3. 1,500,001-2,500,000 

4.  2,500,001-3,500,000 

5.  3,500,001-5,000,000 

6.  Greater  than  5,000,000 

G.  How  many  shares  were  outstanding  at  the 

end  of  the  issuer's  latest  fiscal  year? 

1.  Less  than  500,000 

2.  500,001-1,500,000 
3. 1,500,001-2,500,000 

4.  2,500,001-3,500,000 

5.  3,500,001-5,000,000 

6.  Greater  than  5,000,000 

H.  How  many  full-time  employees  did  the 

issuer  have  at  the  end  of  its  latest  fiscal 
year? 

1.0 
2. 1-5 
3.6-10 
4. 11-20 

5.  21-30 

6.  31-40 

7.  41-50 

8.  51-100 
9. 101-250 

10.  251-500 

11.  501-750 

12.  Over  750 

I.  How  many  part-time  employees  did  the 

issuer  have  at  the  end  of  its  latest  fiscal 
year? 

1.0 
2. 1-5 
3.6-10 
4. 11-20 

5.  21-30 

6.  31-40 

7.  41-50 

8.  Over  50 

III.  Brief  Narrative  Information  About  the 
Issuer 

A.  In  what  year  was  the  issuer  incorporated? 

B.  In  what  state  is  the  issuer  incorporated? 


behalf  by  the  undersigned  duly  authorized 
officer  or  person  acting  in  a  similar  capacity. 

Date  of  Notice: - 

Issuer - 

Officer - — 

Instruction:  Print  the  name  and  title  of  the 
signing  representative  under  his  signature.  At 
least  one  copy  of  the  notice  filed  with  the 
Commission's  principal  office  in  Washington, 
D.C.  shall  be  manually  signed.  Any  copies  not 
manually  signed  shall  bear  typed  or  printed 
signatures. 

[Attention:  Intentional  misstatements  or 
omissions  of  facts  constitute  Federal  criminal 
violations  (See  18  U.S.C.  1001).] 

(Secs.  3(b),  4(1),  19(a),  48  Stat.  75,  77,  85;  sec. 
209,  48  Stat.  908;  59  Stat.  167;  sec.  6,  68  Stat. 
684;  sec.  12,  78  Stat.  580;  84  Stat.  1480;  sec. 
308(a)(1),  (2),  (3),  90  Stat.  56,  57;  sec.  18,  92 
Stat.  275:  sec.  2, 92  Stat.  962;  (15  U.S.C.  77c(b), 
77d(l),  77s(a))) 

The  Commission  hereby  proposes  for 
comment  Rule  242,  Form  242,  and  an 
amendment  to  Rule  144  pursuant  to 
sections  3(b),  4(1),  and  19(a)  of  the 
Securities  Act  of  1933. 

By  the  Commission. 

George  A.  Fitzsimmons, 

Secretary. 

September  11, 1979. 

[FR  Doc.  79-28836  Filed  9-17-79;  8:45  am] 
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C.  Where  are  the  issuer's  principal  business 

operations  located? - 

D.  Please  briefly  describe  the  issuer’s 

business. 


IV.  Section  3(b)  Sales  Limit 

A.  Type  and  amount  of  securities  sold 

pursuant  to  Rule  242. 

1.  Debt - Equity - Convertible - 

2.  Amount  of  Rule  242  sales  this  month - 

B.  Amount  of  all  section  3(b)  sales  of 

unregistered  securities  in  preceding  6 
months  by  type  and  exemption. 
Exemption,  type  of  securities,  and  amount 

Rule  242,  - ,  - 

Reg  A,  - ,  - 

Rule  240,  - ,  - 

Pursuant  to  the  requirements  of  Rule  242 
under  the  Securities  Act  of  1933,  the  issuer 
has  duly  caused  this  notice  to  be  signed  on  its 


